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Mr. Chairman, Members of the Subcommittee, I am Richard Berthelsen, 

General Counsel to the NFL Players Association (“NFLPA”).  I appear today at 

the Subcommittee’s invitation to discuss the arbitration procedure under the 

NFLPA’s Regulations Governing Contract Advisors. 

We are aware that some Members of Congress have expressed concern 

with respect to a specific pending arbitration proceeding concerning Mr. Carl 

Poston.  Previously, the NFLPA addressed those concerns in writing and copies 

of that correspondence are submitted to the Subcommittee.  I do not intend to 

address the specifics of that pending arbitration proceeding today.  Rather, I will 

discuss the arbitration procedures as they are implemented under the NFLPA 

Regulations Governing Contract Advisors. 



The NFLPA is the exclusive bargaining representative of NFL players, 

pursuant to § 9(a) of the National Labor Relation Act (“NLRA”), 29 U.S.C. 

§ 159(a).  See NFL Collective Bargaining Agreement (“CBA”), Art. VI, sec. 1.  

The NFLPA has, pursuant to the NLRA, the sole and exclusive right to bargain 

with NFL clubs with respect to all terms and conditions for the employment of 

NFL players.  Nonetheless, the NFLPA has delegated certain of its rights to a 

limited number of sports agents (referred to as “Contract Advisors”), who are 

permitted to negotiate, on behalf of the NFLPA, the individual salaries of those 

players who select them for that purpose.  Because, as explained hereafter, the 

authority of an NFLPA agent to negotiate on behalf of any NFL player derives 

from the federal labor law authority delegated to the agent by the NFLPA, it is 

well settled that the NFLPA (and other players’ unions) has the absolute right to 

appoint its agents and to regulate the conduct of such agents as the union sees 

fit. 

The NFLPA takes its responsibility to promote the interests of NFL players 

seriously and recently agreed with the NFL on an historic labor agreement.  The 

agreement guarantees significant increases in the overall compensation and 

benefits received by all NFL players and guarantees labor peace in professional 

football for many years to come. 

NFLPA Agent Regulations

In order to ensure that NFLPA agents fulfill their delegated responsibilities 

to the satisfaction of the Board of Representatives of the NFLPA, that Board 

 
 

-2-



promulgated a comprehensive set of regulations (“Agent Regulations”) governing 

the conduct of NFLPA agents.  A copy of the Regulations has been submitted to 

the Subcommittee.  As a condition to receiving delegated authority from the 

NFLPA, the agents agree, in writing, to be bound by the NFLPA Agent 

Regulations.  Indeed, all NFLPA agents execute an “Application For Certification 

As An NFLPA Contract Advisor.”  That Application states:  “In submitting this 

Application, I agree to comply with and be bound by the [Agent] Regulations.”  

The Application makes clear that the terms therein “shall constitute a contract 

between the NFLPA and myself.”  This is referred to herein as the “NFLPA Agent 

Contract.”  The Agent Regulations are extremely broad and cover all facets of the 

agent’s duties.  See Agent Regulations § 1(B).1

To become a Contract Advisor and be able to receive the delegated 

authority from the NFLPA, to represent individual players in salary negotiations 

with NFL Clubs, one must undergo a background examination, meet educational 

requirements, engage in continuing education, and agree to be bound by the 

NFLPA’s Regulations Governing Contract Advisors.  The NFLPA’s Regulations 

have been repeatedly upheld by the federal courts. See Black v. Nat’l Football 

League Players Ass’n, 87 F.Supp. 2d 1 (D.D.C. 2000); Poston v. Nat’l Football 

League Players Ass’n, 2002 WL 31190142 (E.D.Va. Aug. 26, 2002). 

                                                 
1  The Agent Regulations set forth a “Code of Conduct” which identifies twenty 
affirmative responsibilities, and twenty-nine explicitly prohibited acts.  See Agent 
Regulations § 3.  The Agent Regulations also direct the agent to use a pre-printed form 
to govern his/her relationship with the player-client, and caps the agent’s fees.  See 
Agent Regulations § 4. 
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Most importantly with reference to Arbitration Procedures, the Agent 

Regulations set forth, at Section 6, a comprehensive regime for disciplining 

agents who violate the Regulations.  This regime is specifically incorporated into 

the NFLPA Agent Contract (“the exclusive method for challenging any such 

[disciplinary] action is through the procedure set forth in the [Agent] 

Regulations”).  The procedure for disciplining agents under the Agent 

Regulations is as follows: The President of the NFLPA appoints a Committee on 

Agent Regulation and Discipline (“CARD”), consisting of active or retired players.  

CARD decides whether to initiate disciplinary action.  If CARD decides that 

discipline is appropriate, it may initiate a disciplinary proceeding by filing a written 

complaint.  See Agent Regulations § 6(B).  The agent is permitted to file an 

answer, and to present a defense in writing.  See Agent Regulations § 6(C).  The 

Agent Regulations do not require CARD to hold any hearing.  Rather, within 

ninety days after receiving the agent’s answer, CARD must advise the agent “of 

the nature of the discipline, if any, which the Committee proposes to impose.”  

See Agent Regulations § 6(D) (emphasis added).  That is, CARD does not 

impose any discipline itself; rather, it merely proposes discipline.  If the agent 

agrees with the discipline, the agent can accept CARD’s proposal.  See Agent 

Regulations § 6(E) (“The failure of Contract Advisor to file a timely appeal shall 

be deemed to constitute an acceptance of the discipline which shall then be 

promptly imposed”).  Conversely, if the agent contests CARD’s proposed 

discipline, then: 
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The Contract Advisor against whom a Complaint has 
been filed under this Section may appeal [CARD’s] 
proposed disciplinary action to the outside Arbitrator 
by filing a written Notice of Appeal with the Arbitrator 
within twenty (20) days following Contract Advisor’s 
receipt of notification of the proposed disciplinary 
action.  

See Agent Regulations § 6(E).  If the agent rejects CARD’s proposed discipline 

by filing an appeal to the arbitrator, there is an “automatic stay of any disciplinary 

action” in most circumstances.  Id.   

Section 6(F) of the Agent Regulations makes clear that the arbitrator who 

will decide the case “shall be the same Arbitrator selected to serve pursuant to 

Section 5.”  Section 5 of the Agent Regulations, in turn, promulgates rules 

pertaining to arbitration generally.2  Section 5 makes clear that “[t]his arbitration 

procedure shall be the exclusive method for resolving any and all disputes that 

may arise” (emphasis added).  And Section 5(D) of the Agent Regulations 

permits the NFLPA to select the arbitrator: “The NFLPA shall select a skilled and 

experienced person to serve as the outside impartial Arbitrator for all cases 

arising hereunder.” 

NFLPA Authority To Select Arbitrator

As noted, the NFLPA has the exclusive authority under § 9(a) of the NLRA 

to engage in employment bargaining with NFL Clubs on behalf of all NFL players.  

As a result of this exclusive authority, “player agents are permitted to negotiate 
                                                 
2  The Agent Regulations provide for arbitrations between players and agents, 
between agents and the NFLPA, and between agents.  Section 5 sets forth uniform rules 
for these arbitrations, subject to the more specific rules promulgated in other sections 
addressing each specific kind of dispute. 
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player contracts in the NFL only because the NFLPA has designated a portion of 

its exclusive representational authority to them.”  White v. Nat’l Football League, 

92 F. Supp. 2d 918, 924 (D. Minn. 2000) (emphasis added).  And, because the 

NFLPA has the sole authority under federal law to represent its bargaining unit, it 

has total discretion in determining whether to delegate its bargaining authority, 

and to whom.  See In re David Dunn, CV 05-1000, (C.D. Cal. March 1, 2006) 

(“Section 9(a) of the National Labor Relations Act provides that the NFLPA’s 

Collective Bargaining Agreement gives the NFLPA, as the exclusive bargaining 

representative of NFL players, sole discretion in choosing its agents”) (emphasis 

added).  As stated by one court regarding the similar labor law authority of the 

National Basketball Players Association (“NBPA”) to delegate authority to agents: 

As the exclusive representative for all of the NBA 
players, the NBPA is legally entitled to forbid any 
other person or organization from negotiating for its 
members. Its right to exclude all others is central to 
the federal labor policy embodied in the NLRA.  NLRB 
v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 180, 87 
S.Ct. 2001, 2006, 18 L.Ed.2d 1123 (1967) … Under 
the NLRA the employer - the NBA member team - 
may not bargain with any agent other than one 
designated by the union and must bargain with the 
agent chosen by the union.  General Electric Co. v. 
NLRB, 412 F.2d 512, 517 (2nd Cir.1969); Emporium 
Capwell Co. v. Western Addition Community 
Organization, 420 U.S. 50, 63-69, 95 S.Ct. 977, 985-
88, 43 L.Ed.2d 12 (1975) (Union may forbid 
employees or any other agent chosen by individual 
employees, from bargaining separately with the 
employer over any issue).  A union may delegate 
some of its exclusive representational authority on 
terms that serve union purposes, as the NBPA has 
done here.  The decision whether, to what extent and 
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to whom to delegate that authority lies solely with the 
union.   

Collins v. Nat’l Basketball Players Ass’n, 850 F. Supp. 1468, 1475 (D. 

Colo. 1991), aff’d 976 F.2d 740 (10th Cir. 1992) (italics in original) (underline 

added). 

In accordance with its express powers under federal labor law to 

determine “whether, to what extent and to whom to delegate” its authority to 

negotiate individual employment contracts on behalf of NFL players, the NFLPA 

has established comprehensive regulations governing the conduct of its agents.  

Those regulations could have provided that the NFLPA reserved the right to 

decertify any agent for any reason or no reason at all.  But the regulations are 

generous.  They provide a comprehensive mechanism for CARD to consider 

whether to propose any discipline, and the agent is entitled to a full labor 

arbitration before an arbitrator bound by the ethical rules of the American 

Arbitration Association (“AAA”), in which CARD has the burden of proof and the 

agent is entitled to present evidence, before any discipline is imposed.  The 

fairness of this process cannot seriously be questioned. 

Under federal labor law, the unilateral appointment of an arbitrator is 

commonplace and perfectly lawful.  See Aviall, Inc. v. Ryder System, Inc., 110 

F.3d 892, 895 (2d Cir. 1997) (one party may select the arbitrator if the parties 

agreed to that arrangement); see also, Poston v. NFLPA, 2002 WL 31190142 

(E.D. Va. Aug. 26, 2002).  Black v. Nat’l Football League Players Ass’n, 87 

F.Supp. 2d 1 (D.D.C. 2000), is on all fours with this case.  There, William Black, a 
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sports agent like Mr. Poston, sued the NFLPA for proposing to revoke Mr. Black’s 

contract advisor certification for a minimum of three years.  The court explained: 

Mr. Black admits that he was aware of and freely 
agreed to the arbitration terms contained in the 
regulations, and he makes no allegation about 
infirmities in the drafting of the regulations.  As Aviall 
makes clear, it is of no moment that Mr. Black did not 
have a hand in the structuring of the arbitration 
process.  See Aviall, 100 F.3d at 895.  An NFL-
selected arbitrator may have an incentive to appease 
his or her employer, but “[t]he parties to an arbitration 
choose their method of dispute resolution, and can 
ask no more impartiality than inheres in the method 
they have chosen.”    

Black, 87 F.Supp. 2d at 6 (internal citation omitted) (emphasis added). 

Nat’l Hockey League Players Ass’n v. Bettman, 1994 WL 738835 

(S.D.N.Y. Nov. 9, 1994), is also directly on point.  There, the National Hockey 

League Players Association sued the National Hockey League and its President 

and Commissioner, Gary B. Bettman, challenging the validity of two arbitral 

decisions by Mr. Bettman on the basis that he was inherently biased against the 

players.  The Court rejected plaintiffs’ “inherent bias” argument, based on the fact 

that the Players Association had agreed in the NHL CBA to have the NHL 

Commissioner serve as arbitrator.  Bettman, 1994 WL 738835 at *13 (“These 

limitations on the power of the federal courts to interfere with arbitration awards 

based on the asserted arbitral bias are still more pronounced when the parties 

have agreed to a particular arbitrator or a specified method of selection that will 

predictably lead to arbitration by individuals with ties to one side of the 

controversy”). 
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Alexander v. Minn. Vikings Football Club LLC, 649 N.W.2d 464 (Minn. Ct. 

App. 2002), provides a further illustration of this principle.  There, NFL coaches 

brought a declaratory judgment action to remove the NFL Commissioner, Paul 

Tagliabue, as arbitrator of their disputes, arguing that it was “unfair” to allow the 

league to select its own Commissioner as arbitrator.  The court disagreed: 

[the] appellants did not ask the district court to 
invalidate the arbitration clauses; they asked the 
district court to reform those clauses, that is, to 
remove Tagliabue as the arbitrator and to appoint 
another arbitrator … appellants cite no legal authority 
supporting their proposition that the district court may 
reform the clauses to replace Tagliabue. 

Alexander, 649 N.W.2d at 967-68 (internal citation omitted).3

In Poston v. Nat’l Football League Players Ass’n, 2002 WL 31190142 

(E.D.Va. Aug. 26, 2002), Mr. Poston brought suit to vacate Arbitrator Kaplan’s 

award, which exonerated Mr. Poston’s brother of any wrongdoing and imposed 

discipline on Mr. Poston to a much lesser extent than proposed by CARD.  Mr. 

Poston argued that Arbitrator Kaplan was not neutral because he was selected 

by the NFLPA.  Mr. Poston also argued that Arbitrator Kaplan is “regularly used 

by the NFLPA… [so] he is evidently partial toward the NFLPA.”  Poston, 2002 

WL 31190142, at *2.  The District Court rejected these arguments, holding that 

Mr. Poston failed to establish Arbitrator Kaplan’s partiality.  Id. at *3-4.  The court 

also held that the award could not be vacated on the basis of bias because Mr. 
                                                 
3  See also, Madich v. North Star P’ship, 450 N.W.2d 173 (Minn. Ct. App. 1990) 
(NHL President could serve as arbitrator in dispute between player and club because 
that is what the parties agreed to in the CBA); Langevin v. Nassau Sports, 1991 WL 
222437 (Minn. Ct. App. Nov. 5, 1991) (same). 
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Poston agreed to adhere to the Agent Regulations that permitted the NFLPA to 

appoint the arbitrator.  Furthermore, the Court ruled that there was no evidence 

that Arbitrator Kaplan was biased, “particularly in light of the fact that he also 

works with both the National Basketball Association and Major League Baseball.”  

Id. at *3.   

As the history under its Regulations has shown, the NFLPA does not take 

lightly its obligation to select “a skilled and experienced person to serve as the 

outside impartial arbitrator” to decide agent cases.  The first person chosen to 

serve in this capacity was former FMCS Director Ken Moffet.  Mr. Moffet was 

succeeded by former Senator John Culver of Iowa.  Arbitrator Roger Kaplan has 

served as the agent system arbitrator since 1994.   

Mr. Kaplan, the longest tenured of the three, is a member of the National 

Academy of Arbitrators (and thereby bound by its Canons of Ethics) and has 

been performing arbitration work for over 30 years in both the public and private 

sectors.  His credentials as an arbitrator are impeccable, and his vast experience 

in professional sports has included appointments to serve in professional 

baseball, professional basketball, and professional hockey.  He has a highly 

specialized knowledge of the relationships between players and agents and 

between agents and the NFLPA. 

Thanks in part to Mr. Kaplan and Messrs. Moffet and Culver, before him, 

the NFLPA system has served the parties well by keeping the process 
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inexpensive and efficient for both agents and players, while avoiding the 

procedural complexities and delay inherent in the court system. 

Indeed, Mr. Kaplan has decided hundreds of player-agent disputes over 

fees and other matters, and has ruled in favor of agents far more often than not 

(including cases involving Carl Poston and his brother and business partner, 

Kevin Poston).  On the disciplinary side, the record also shows that Mr. Kaplan 

has reduced or vacated discipline proposed by CARD more often than he has 

sustained it, to the obvious benefit of the agents involved.  This is exemplified by 

his decision in a prior disciplinary case against the Postons, cited above, where 

he vacated the discipline against Kevin Poston and reduced Carl Poston’s 

reprimand and fine to a reprimand. 

Conclusion 

The NFLPA believes that individual contract negotiations serve the 

interests of its members.  Therefore, like sports unions in the NBA, NHL and 

Major League Baseball, the NFLPA has implemented an agent regulation system 

since 1983.  It is patterned after the system in the entertainment industry and 

expressly endorsed by the Supreme Court in 1981, H.A. Artists & Assoc. v. 

Actors Equity Ass’n., 451 U.S. 704 (1981). 

Finally, it bears noting that the National Football League and its Clubs 

recognize that the NFLPA regulates the conduct of agents who represent 

players’ individual contract negotiations with the Clubs.  The Clubs and the NFL 

Management Council, pursuant to the 1993 Collective Bargaining Agreement 
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(“CBA”), agree that they are prohibited from engaging in individual contract 

negotiations with any agent not duly certified by the NFLPA as the exclusive 

bargaining agent. 

The CBA further provides that the NFLPA shall have sole and exclusive 

authority to determine the number of agents to be certified, and the grounds for 

withdrawing or denying certification of an agent.   

Mr. Chairman, I shall be pleased to respond to questions by the 

Subcommittee on the NFLPA arbitration system. 
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